STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF OCCUPATIONAL SAFETY AND HEALTH
455 Golden Gate Ave., 10" Floor
San Francisco, California 94102

NOTICE OF AVAILABILITY OF CHANGED TEXT

Date: March 23, 2000

On January 7, 2000, the Director of Indudria Relations for the State of Cdlifornia
(Director) issued a Notice of Proposed Action and Notice of Public Hearing, proposing
the adoption of regulations pertaining to the assessment of civil pendtiesin connection
with safety and hedlth violations in the workplace.  On February 22, 2000, the Director
held a public hearing and received ora and written public comment in response to the
Notice.

PUBLIC COMMENT INVITED:

In response to public comment, the Director has made changes to certain provisons of
the proposed rulemaking, and now solicits written comments on those changes only,
which are attached. Comments submitted on unchanged portions of the regulations will
not be considered.

The Director believes that the changes made are either nonsubstantia or solely
grammatica in nature, or sufficiently related to the origind proposed text thet the public
was adequately placed on notice that the change could result from the originally proposed
regulatory action. Accordingly, pursuant to the provisons of Cdifornia Government

Code Section 11346.8(c), the Director is soliciting written public comment on the
changes. A copy of the changes, with the proposed changes clearly indicated, is available
for public comment for at least 15 days. Deletions are indicated in dedblegirikeouk;
additions are indicated in double underline.

CONTACT PERSON:

All written comments submitted in response to this Notice and dl questions regarding
this Notice should be directed to:

Nicholas A. Champlin, Staff Counsdl
Department of Indudtrid Relations
Divison of Occupationd Safety and Hedlth
455 Golden Gate Ave., 10" Floor

San Francisco, CA 94102

(415) 703-5080



SUBMISSION OF WRITEN COMMENTS:

All written comments on the changes must be received by the Director at the address
listed above no later than 5:00 p.m. on Friday, April 7, 2000.

AUTOMATIC MAILING:

A copy of this notice, together with the text of the proposed regulations, will
automaticaly be sent to dl those who testified at the public hearing, al those who
submitted written comments at the public hearing, al persons whose comments were
received during the public comment period, al persons who submitted written requests
for copies of information regarding the rulemaking, and al persons who requested
natification of the availability of such changes.

PROPOSED CHANGES:

Asareault of the public comment received, the Director has decided to amend the
proposed regulations as follows:

Amended Section 334(d)(4): This subsection is amended to delete the reference
to apped s before the Occupationa Safety and Hedlth Appeals Board in the context of
computing time frames for repest violations. Instead, language was added to clarify that
for the purposes of repesat violations, the time period for computing (set forth in Sections
334(d)(2) or (d)(2)) is governed by the date that the previous violation becomes afina
order of the Appeals Board.

Amended Section 334(h): This subsection is amended to del ete the words
“Egregious Violaion” in the section title and replace it with “Civil Pendtieson a
Violationby-Violation Bass'.

Amended Section 336(1): This subsection is amended to include language
clarifying that, for purposes of achieving settlement by means of unclassfying a
violation, the employer is not required to provide enhancements or monetary
contributions. This subsection is dso amended to darify that such monetary
contributions shal not be paid to the Division or to the Department. Also, this subsection
adds language specifying that any settlement proposed by the Division that purports to
unclassfy aviolation shdl be done so only with the concurrence of the employer.

Dated: March 23, 2000 STEPHEN J. SMITH
Director of Industrid Rdations

NICHOLASA. CHAMPLIN
Staff Counsd



STATE OF CALI FORNI A

DEPARTMENT OF OF | NDUSTRI AL RELATI ONS
Dl VI SI ON OF OCCUPATI ONAL SAFETY AND HEALTH
455 Gol den Gate Ave., 10'" Fl oor
San Francisco, California 94102

TEXT OF REGULATI ONS

DI RECTOR OF THE DEPARTMENT OF | NDUSTRI AL RELATI ONS, TI TLE
8, CALI FORNI A CODE OF REGULATI ONS

Chapter 3.2. California Occupational Safety and Health
Regul ati ons ( CAL/ OSHA)

Subchapter 1. Regul ations of the Director of Industrial
Rel ations; Article 4. Proposed Penalty Procedure

8334. Classification of Violations and Definitions.

For purposes of penalty assessnents, violations of
occupati onal safety and health standards, violations of
California Health and Safety Code Sections 2950 and 25910,
orders, special orders and regulations are classified as
fol |l ows:

(a) Regulatory Violation--is a violation, other than
one defined as Serious or General that pertains to permt,
posti ng, recordkeeping, and reporting requirenments as
establi shed by regulation or statute. For exanple, failure
to obtain permt; failure to post citation, poster; failure
to keep required records; failure to report industrial
accidents, etc.

(b) CGeneral Violation--is a violation which is
specifically determ ned not to be of a serious nature, but
has a relationship to occupational safety and health of
enpl oyees.

(c) Serious Violation.

(1) A "serious violation" shall be deened to exist in a
pl ace of enploynent if there is a substantial probability
t hat death or serious physical harmcould result froma
violation, including, but not linmted to, circunstances
where there is a substantial probability that either of the
follow ng could result in death or great bodily injury:

(A) & A serious exposure exceeding an established
perm ssi bl e exposure limt or

(B) & A condition which exists, or fromone or nore
practices, nmeans, nethods, operations, or processes




whi ch have been adopted or are in use, in the place
of enploynent.

(2) unless Notw thstandi ng subsection (c)(1), a
serious violation shall not be deened to exist if the
enpl oyer can denonstrate that it did not, and could not
with the exercise of reasonable diligence, know of the
presence of the violation.

(3) As used in subsection (c)(1), “substanti al
probability” refers not to the probability that an accident
or exposure will occur as a result of the violation, but
rather to the probability that death or serious physical
harmw || result assunmi ng an accident or exposure occurs as
a result of the violation.

> 2> (4) For Carcinogens--is a violation of any

st andard, order, or special order respecting the use of a
carci nogen, as defined in 8 Gal—Adm—GCoede California Code
of Regul ations 330(f). However, the violation shall not be
consi dered serious if the enployer can denonstrate that he
did not, and could not with the exercise of reasonable

di |l i gence, know of the presence of the violation or he can
denonstrate that the Division should have determ ned that
the violation was minor and resulted in no substanti al
heal t h hazard.

(d) Repeat Violation

(1) General--is a violation where the enployer has
corrected, or indicated correction of an earlier violation,
for which a citation was issued, and upon a | ater
i nspection is found to have commtted the same violation
again within a period of three years i medi ately preceding

the latter violation. Fer—thepurpose—of—considering
ot | Lol ati ) i . . . I

(2) Fidd Sanitation Violations--1s aviolation of the State Field Sanitation
Standard, currently set forth in 8 CCR 3457, or of the Federal Field Sanitation Standard,
currently set forth in 29 CFR 1928.110, where the employer has corrected, or indicated
correction of an earlier violation, for which a citation was issued, and upon alater
ingpection is found to have committed the same violation within a period of five years
immediately preceding the latter violation.

(3) For the purpose of considering whether a
violation is repeated, a repeat violation will be based on
prior violations cited within the State.



For Qurgoses of cogg tlng a regeat V|0Iat|on! the time

period set forth in subsection (d)(1) or (d) (2) shall be
conputed from the date that the previous violation becones

a final order of the Callfornla Cbcugatlonal Safetg and
Health Aggeals Board j

(e) MIIIfuI V|olation--is a viol ation where evidence
shows that the enployer commtted an intentional and
knowi ng, as contrasted with inadvertent, violation, and the
enpl oyer is conscious of the fact that what he is doing
constitutes a violation of a safety |law, or, even though
t he enpl oyer was not consciously violating a safety | aw, he
was aware that an unsafe or hazardous condition existed and
made no reasonable effort to elimnate the condition.

(f) Abatenment Date--is the date by which the enpl oyer
is allowed and required to correct the condition
constituting the violation.

(g) Unclassified Violation

(1) In contested cases in which a good faith dispute
exi sts concerning the sufficiency of evi dence to establish
the classification of the violation, the Division may,
subject to the enployer’s concurrence, nodify the
characterization of the violation to unclassified.

(2) For purposes of evaluating history pursuant to the
provi sions of section 335(d), if a violation classifi ed in
part as willful or repeat under subsections (d) or (e) of
this section is unclassified, the violation shal | be
consi dered serious, general, or regulatory, consistent with
the Division's initial determ nation. |If a violation
classified as serious under the provisions of subsection
(c) of this section is unclassified, the violation shall be
consi dered serious for purposes of evaluating history
pursuant to section 335(d).

(h) Egregieus—Violation Civil Penalties on a

Violation-by Violation Basis
(1) In cases where the evidence shows that the

enpl oyer has comm tted an egregi ous violation, the D vision
may assess a civil penalty on a violation-by-violation
basis and shall calculate such penalty according to the
nunber of instances of non-conpliance or the nunber of
enpl oyees subj ect to “the violative condition as if each
were a separate vi ol ati on.

(2) For purposes of this subsection, an egregi ous
violation is a willful viol ation (as provided in section

334(e) of this article) where the enployer has “exhi bi ted




flagrant bad faith or an intentional disregard of its
duties under the California Occupational Safety and Health
Act .

NOTE: Authority cited: Sections 54, 55 and 6319, Labor
Code. Reference: Sections 6302(i), 6319, 6432 and 6712,
Labor Code; and Sections 2950 and 25910, Health and Safety
Code.

§335.1 Factors Considered in Assessing Civil Penalties of
Per manent Anusenent Ri de Vi ol ati ons

For purposes of assessing civil penalties with
reference to permanent anusenment ride violations, Section
335, pertaining to factors considered in assessing civil
penal ties, shall also include exposures to nenbers of the

publi c.

NOTE: Authority cited: Sections 54, 55, and 6319, and 7923
Labor Code. Reference: Sections 6302(i), 6319, 6432 and,
6712, and 7931 Labor Code; and Sections 2950 and 25910,
Heal th and Safety Code.

8336. Assessnent of Civil Penalties.

Civil penalties for Regul atory, General, Serious,
Repeat, WIlIlful, and Failure to Abate violations shall be
assessed in the foll ow ng manner:

(a) Regul atory Viol ation--

(1) I'n General --Any enpl oyer who commts any
Regul atory violation (as provided in Section 334(a) of this
article) shall be assessed a civil penalty of up to $7000
for each such violation. Except as set forth in parts (2)
t hrough (4) of this subsection, a m nimum proposed penalty
of $500, representing the gravity of the violation, shal
be assessed agai nst enpl oyers who commt Regul atory
viol ations. The proposed penalty shall be adjusted for
Si ze, Good Faith, and History; however, an abatenent credit
shal | not be granted.

(2) For Carcinogens--A m nimum proposed penalty of
$1,000 for all carcinogen standard regul atory viol ations,
ot her than reporting use violations, representing the
gravity of the violation, shall be assessed agai nst the
enpl oyers who commt such violations. The proposed penalty
shall be adjusted for Size, Good Faith and History;
however, an abatenent credit shall not be granted.



(3) For Carcinogens Failure to Report Use. Any
enpl oyer who violates a reporting requirenment respecting
the use of a carcinogen as defined in Title 8 of the
California Code of Regul ations section 330(f), shall be
assessed a m ni mum proposed civil penalty of $2,500. The
proposed penalty shall be adjusted for Size, Good Faith,
and Hi story; however, an abatenment credit shall not be
gr ant ed.

(4) For Violation of Permt or Registration
Requi rements. Any enpl oyer who violates the permt
requi rements of article 2, Permts--Excavations, Trenches,
Construction and Denolition, and The Underground Use of
Di esel Engines in Work in M nes and Tunnels, commenci ng
with section 341 of Title 8 of the California Code of
Regul ations, or the Registration requirenments of article
2.5, Registration--Asbestos-Rel ated Work comrencing with
section 341.6 of Title 8 of the California Code of
Regul ations, shall be assessed a m ni mum proposed ci vil
penal ty of $1,250. The proposed penalty shall be adjusted
for Size, Good Faith, and History; however, an abatenent
credit shall not be granted.

(5) For Violation of Elevator Permt and Posting
Requi rements. Any person owni ng or havi ng custody,
managenent, or operation of an el evator who operates any
such el evator without a valid permt, or who fails to post
the permt as required, may be assessed a civil penalty
pursuant to the provisions of this article of up to $1000.

(b) General Violation--Any enployer who viol ates any
occupati onal safety and health standard, order or speci al
order and such violation is determ ned to be a General
violation (as provided in section 334(b) of this article)
may be assessed a civil penalty of up to $7000 for each
such viol ati on.

Gravity of a General Violation--The Base Penalty of a
CGeneral violation is determ ned by eval uating Severity (as
provided in section 335(a)(1)(A) of this article). If the
Severity is:

LOW - The Base Penalty shall be $1, 000.

MEDI UM - The Base Penalty shall be $1, 500.

Hl GH-- The Base Penalty shall be $2, 000.

The Base Penalty for the General violation determ ned
under this subsection is then subjected to an adj ustnment
for Extent (as provided in section 335(a)(2) of this
article). If the Extent is:

LOW - 25% of the Base Penalty shall be subtracted.

MEDI UM - No adj ustnment shall be nmade.

H GH- - 25% of the Base Penalty shall be added.



The Base Penalty for the General violation thus far
determned is further subjected to an adjustnent for
Li kel i hood (as provided in section 335(a)(3) of this
article). If Likelihood is:

LOW - 25% of the Base Penalty shall be subtracted.

MEDI UM - No adj ustnment shall be made.

HI GH-- 25% of the Base Penalty shall be added.

The resulting figure is called the Gravity-based
penal ty.

(c) Serious Violation

(1) I'n General --Any enpl oyer who viol ates any
occupational safety and health standard, order, or special
order, and such violation is determned to be a Serious
violation (as provided in section 334(c)(1) of this
article) shall be assessed a civil penalty of up to $%-000
$25, 000 for each such violation. Because of the extrene
gravity of a Serious violation an initial base penalty of
$5.000 $18, 000 shall be assessed.

The Base Pendty for the Serious violation determined under this subsection is
then subjected to an adjustment for Extent (as provided in section 335(a)(2) of this
aticle). If the Extent is:

LOW - 25% of the Base Penalty shall be subtracted.

MEDI UM - No adj ustnment shall be nmade.

H GH- - 25% of the Base Penalty shall be added.

The Base Penalty for the Serious violation thus far
determned is further subjected to an adjustnent for
Li kel i hood (as provided in section 335(a)(3) of this
article). If Likelihood is:

LOW - 25% of the Base Penalty shall be subtracted.

MEDI UM - No adj ustnment shall be nmade.

H GH- - 25% of the Base Penalty shall be added.

The resulting figure is called the Gavity-based
penal ty.

(2) For Carcinogens--Any enpl oyer who viol ates any
occupational safety and health standard, order, or speci al
order respecting the use of a carcinogen, and such
violation is determned to be a Serious violation (as
provided in section 334(c)(2) (4) of this article) shall be
assessed a total civil penalty of $2000 for each such
violation. This penalty is not subject to adjustnent.

(3) Serious Violation Causing Death or Serious Injury,
|1l ness or Exposure--If the enployer commits a Serious
violation and the Division has determ ned that the
viol ation caused death or serious injury, illness or
exposure as defined pursuant to Labor Code section 6302,
the penalty shall not be reduced pursuant to this
subsection, except the penalty may be reduced for Size as



set forth in subsection (d)(1) of this section. The penalty
shall not exceed $4~00660 $25, 000.

(4) Operation of an Elevator in an Unsafe Condition or in Violation of an Order
Prohibiting Use.

Any person owni ng or having custody, nmnanagenment or
operation of an el evator who operates or permts the
operation of the elevator in a condition which is dangerous
to life or the safety of any person, or who operates or
permts the operation of the elevator in violation of any
Order Prohibiting Use issued by the Division, may be
assessed a civil penalty pursuant to the provisions of this
article of up to $2000.

(5) For Tower Cranes--Any enployer who viol ates any
tower crane standard, order or special order and such
violation is determned to be a serious violation (as
provided in section 334(c)(2)(1) of this article) shall be
assessed a penalty of $2,000. The penalty shall not be
subj ect to adjustnment as set forth in subsections (d) and
(e) of this section.

(d) Further Adjustment of Regulatory, Generd, and Serious Violations--Subject
to the provisons of parts (5) through (9) of this subsection, the Gravity-based Pendty
established under either subsection (a), (b) or (c) of this section, shall be appropriately
adjusted by giving due congderation to the following factors.

(1) The Size of the Business If the Size of the
Busi ness (as provi ded under section 335(b) of this article)
i s:

10 or fewer -- 40% of the Gravity-based
enpl oyees Penalty shall be subtracted.
11-25 -- 30% of the Gravity-based
enpl oyees Penalty shall be subtracted.
26-60 -- 20% of the Gravity-based
enpl oyees Penalty shall be subtracted.
61-100 -- 10% of the Gravity-based
enpl oyees Penalty shall be subtracted.
More than -- No adj ustnment shall be made.

100 enpl oyees

(2) The Good Faith of the Enployer--If the Good Faith
of the Enployer (as provided under section 335(c) of this
article) is:

GOOD- - 30% of the Gravity-based Penalty shall be

subtract ed.

FAIR-- 15% of the Gravity-based Penalty shall be

subtract ed.

POOR-- No adjustnent shall be made.

(3) The History of Previous Violations--If the
enpl oyer's History of Conpliance (as provided under section
335(d) of this article) is:



GOOD- - 10% of the Gravity-based Penalty shall be

subtract ed.

FAIR-- 5% of the Gravity-based Penalty shall be
subtract ed.

POOR- - No adjustnent shall be made.

Fol l owi ng the precedi ng adjustnents of the Gravity-
based Penalty, the resultant penalty is termed Adjusted
Penal ty.

(4) I'f an enployer cited for a violation of a safety
and health provision within title 8 of the California Code
of Regul ations was, at the time of citation, making a good
faith effort to abate the alleged violation, pursuant to
written recomendati ons of a Consultant of the CAL/ OSHA
Consul tation Service, the follow ng penalty adjustnments may
appl y:

(A) General Violation. Al penalties assessed for such
General violations my be waived by the Division.

(B) Serious Violation. All penalties for such Serious
violations may be subject to an additional adjustnent
reduci ng the proposed penalty 50%

(5) Serious Violations Respecting the Use of a
Car ci nogen--The penalty for any Serious violation
respecting the use of a carcinogen as set forth in
subsection (c)(2) of this section is not subject to
adj ust ment pursuant to this subsection and shall not be
ot herwi se reduced.

(6) Regul atory Violations of the Permt and
Regi strati on Requirenents--The m ni nrum penalty for any
Regul atory violation of the permt or registration
requi renments as set forth in subsection (a)(4) of this
section is $250.

(7) Serious Violations Causing Death or Serious
Injury, Illness or Exposure--Subject to the provisions of
subsection (c)(3) of this section, the penalty for any
Serious violation deternined by the Division to have caused
death or serious injury, illness or exposure as defined
pursuant to Labor Code section 6302, shall not be adjusted
pursuant to this subsection, except for Size set forth in
part (1) of this subsection.

(8) Injury Prevention Program-The penalty for any
Serious violation shall not be subject to adjustnment
pursuant to this subsection other than for Size as set
forth in part (1) of this subsection where the enpl oyer
does not have an operative injury prevention program as set
forth in Labor Code section 6401.7 and applicable
regul ati ons of the California Occupational Safety and
Heal t h St andards Board.

10



(9) Fal se Decl arati ons of Abatenent--Subject to the
provi si ons of subsection (e) of this section, where it is
determ ned after reinspection that the enployer has not
conplied with the abatenment requirenents of the Division
and enpl oyer has previously submtted a statenent affirmng
conpliance therewith, the reconputed penalty shall not be
adj usted pursuant to this subsection, except for Size as
set forth in part (1) of this subsection.

(10) No civil penalty shall be assessed agai nst any
new enpl oyer for a period of one year after the date the
new enpl oyer establishes a business in the state for a
regul atory or general violation of the Injury and Il1l ness
Prevention Program Standard adopted pursuant to Labor Code
section 6401.7 and applicable regulations of the California
Cccupational Safety and Health Standards Board, if the
enpl oyer has nade a good faith effort to conply with the
requi renment set forth therein.

(11) No civil penalty shall be assessed agai nst an
enpl oyer who adopts, posts, and inplements in good faith

the Model Injury and Illness Prevention Program for Non-
Hi gh- Hazard Enpl oyment prepared by the Division for a first
violation of the Injury and Illness Prevention Program

st andard adopted pursuant to Labor Code section 6401.7 and
applicable regulations of the California Occupati onal
Saf ety and Heal th Standards Board.

(12) For an enployer who commts a repeat violation
(as provided under section 334(d) of this article), the
penal ty shall not be subject to adjustnment pursuant to this
subsection, other than for Size as set forth in part (1) of
this subsection.

(e) Abatenment Credit for General and Serious
Vi ol ations--The Adjusted Penalty for General and Serious
violations is reduced by 50% on the presunption that the
enpl oyer will correct the violations by the abatenent date.
The resultant penalty is termed Proposed Penalty. The
following types of violations are not subject to an
abatenment credit:

(1) Violations designated as Repeat or WI I ful;

(2) Serious violations for which extent and |ikeli hood
are rated high;

(3) Serious violations respecting the use of a
carci nogen; and

(4) Serious violation causing death or serious injury,
illness or exposure as defined pursuant to Labor Code
section 6302.

(f) Penalty for Failure to Abate Regul atory, General
or Serious Violations--1f the enployer fails to abate the

11



violation by the date permitted for its correction or fails
to submt to the Division a signed statenment of abatenent
of a Serteus violation within ten working days of the date
set by the Division for correction of the violative
condition, any abatenent credit extended pursuant to
subsection (e) of this Section shall be rescinded and this
ampunt assessed as part of the failure to abate penalty

eFeF—Sepkeus—¥+eLaL+ens—Lh+§—aﬂpun%—§h§L¥—neL—e*eeed—Lhe

difference between $7, 000 mnnusthe +nitial-proposed
penralty). In addition, a penalty shall be assessed that is
based upon the initial Gravity-based penalty for each

cal endar day that the previously cited violation continues
unabated after expiration of the abatenment period. Subject
to the provisions of part (1) hereof, the Gavity-based
penalty is reduced by the reeval uated adjustnment factors.
The adjustnment factors of Size, Good Faith, and History
shal | be determ ned by eval uation of the circunstances at
the time of the subsequent inspection when the failure to
abate is discovered. The daily additional penalty for
failure to abate a violation shall not exceed $7-000

$15, 000.

Limitations

(1) Except (A) where the gravity of the violation is
hi gh and exposure to enpl oyees is continuous, or (B) the
enpl oyer has exhibited a high degree of negligence in
failing to correct the violation, the daily penalty for
failure to abate a Regul atory or General violation may be
further reduced up to 90% for the first 120 days the
violation continues to exist and up to 50% thereafter where
the violation does not bear a direct relationship on
enpl oyee health and safety. The daily penalty for a Serious
vi ol ation may be reduced up to 50% where the adjustnent
factors cal cul ated pursuant to subsection (c) of this
section are Low and the History and Good Faith cal cul ated
pursuant to subsection (d) of this section are Good.

(2) When a violation consisted of a nunber of
i nstances and upon subsequent inspection sone instances are
found to have been abated and others have not, the daily
penalty shall be calculated in proportion to the extent
that the violation has been abat ed.

(3) Failure to Abate a Serious Violation Causing Death
or Serious Injury, Illness or Exposure--1f the enployer
fails to abate a Serious violation and the Division has
determ ned that the failure to abate caused death or
serious injury, illness, or exposure as defined pursuant to
Labor Code section 6302, the penalty shall not be adjusted



pursuant to this subsection, except for Size as set forth
in subsection (d)(1) of this section.

(4) Failure to Abate a Serious Violation of Crane
St andard, Order, or Special Order Causing Death or Serious
I njury--1f the enployer fails to abate a serious violation
of a crane standard, order, or special order and the
Di vision has determ ned that the failure to abate caused
death or serious injury as defined pursuant to Labor Code
6302, the penalty shall be $14,000 for each cal endar day.
The penalty is not subject to adjustnent.

(5) Fal se Declaration of Abatenment--If it is
determ ned after reinspection that the enployer has not
conplied with the abatement requirenents of the Division,
and the enpl oyer has previously submtted a statenent
affirm ng conpliance therewith, the reconputed penalty
shal | not be adjusted pursuant to this subsection, except
for Size pursuant to part (1) of subsection (d) of this
section.

(g) Repeat Violation--

(1) I'n General--1f a Regulatory, General, or Serious
violation is repeated (as provided under section 334(d) of
this article) the Proposed Penalty is adjusted upward as
fol |l ows:
1st repeat-- the Proposed Penalty is nultiplied by two.
2nd repeat-- the Proposed Penalty is multiplied by four.
3rd repeat-- the Proposed Penalty is multiplied by ten.
The resultant penalty shall not exceed $70, 000.

2) For Carcinogens--1f a Serious violation respecting
the use of a carcinogen or a Regulatory violation
concerning a reporting requirement respecting the use of a
carcinogen is repeated (as provided in section 334(d) of
this article), the total civil penalty shall be as foll ows:

(A) For repeated Regul atory violations concerning a
reporting requirenent.

1st repeat-- $5, 000

2nd repeat-- $10, 000

3rd repeat-- $20, 000

(B) For repeated Serious violations respecting the use
of a carcinogen.

1st repeat-- $10, 000

2nd repeat-- $20, 000

3rd repeat-- $40, 000

These penalties are not subject to adjustnent.

(3) Repeated Violation Causing Death or Serious
Injury, Illness or Exposure--The conmputation of the
Proposed Penalty for a repeated violation shall not be
subject to reduction, other than the Size pursuant to part

13



(1) of subsection (d) of this section, where the violation
is determned by the Division to have caused death or
serious injury, illness or exposure within the neaning of
Labor Code section 6302.

(h) WIllful Violation--If a Regul atory, General, or
Serious violation is determned to be willful (as provided
under section 334(e) of this article) the Proposed Penalty
is adjusted upward as follows:

Regul atory and, General --the ProposedPRenalty—is

mu-tiplied by five
and Serious--the Proposed Pendty ismultiplied by tenfive. However, the pendty for
any willful violation shdl not be less than $5,000 and shall not exceed $70,000.

(1) Willful Violation Causng Degth or Serious Injury, Iliness or Exposure--The
computation of the Proposed Pendty for awillful violation shal not be subject to
reduction, other than the Size pursuant to part (1) of subsection (d) of this section, where
the violation is determined by the Divison to have caused degth or seriousinjury, illness
or exposure within the meaning of Labor Code section 6302.

(i) Serious Repeated or WIIful Repeated Violation of
Crane Standard, Order, or Special O der Causing Death or
Serious Injury--1f the enployer commts a serious repeated
or willful repeated violation of a crane standard, order,
or special order, and the Division has determ ned that the
viol ati on caused death or serious injury as defined
pursuant to Labor Code 6302, the penalty shall be $140, 000.
This penalty is not subject to adjustnent.

(j) Rounding of the Fractions Amounts of the civil
penalties are rounded down to the next whole dollar during
the cal cul ati on stages, and final figures are adjusted
downward to the next |lower five dollar ($5) val ue.

(k) Multiple Violations Pertaining To A Single Hazard. When asingle hazard is
the subject matter of multiple violations resulting in avil pendties, the Divison may, in
its discretion, depart from the preceding criteriato mitigate the cumulative effect of such
pendties.

(1) This subsection does not apply to any penalty
assessed for a Serious, WIIful or Repeated violation or a
failure to abate a Serious violation where such violation
or violations have been determ ned by the Division to have
caused death or serious injury, illness or exposure
pursuant to Labor Code section 6302. This subsection does
not apply to any Regul atory, General or Serious violation
where the enpl oyer does not have an operative injury
prevention programas set forth in subsection (d) of this
section.

(I) (1) If the Division proposes to unclassify a
violation, the civil penalty proposed as a result thereof
may not be higher than the than the initial proposed civil
penal ty based upon the fornerly classified violation or
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| ower than the civil penalty permtted based upon the
resulting classification of the violation for purposes of
hi story.

(2) In the context of any settlenent, the enployer
may elect, but is not required, to provide any enhancenents
to pronpnte occupational safety and health in the commnity,
i ncluding nonetary contributions proposed by the enployer
whi ch shall not be considered civil penalties for purposes
of this article. 1n no case shall such nonetary
contributions be paid to the Division or to the Departnent.

(3) The Division shall propose a civil penalty based
upon the evidence concerning the violation, including the
exi stence thereof, and the penalty factors of gravity of
the violation, size of business, good faith of the
enpl oyer, history of previous violations, and abatenent of
the violative condition. However, the Division shall not
be bound by the regulatory fornula set forth in subsections
(a) through (k) of thls sectlon unless othermnse reqU|red

(4) Any Division settlenent proposing to unclassify a
vi ol ati on cannot occur in the absence of the enployer’'s
concurrence with the terns of such proposal.

(5) As a condition precedent to unclassifying a
viol ati on, the grounds therefor nust be subm tted t hr ough
Di vi si on nanagement for revi ew and appr oval by the Chief.

NOTE: Authority cited: Sections 54, 55, 6319, 6319.3, 6401.7, and 9060 L abor Code.
Reference: Sections 6314.5, 6318, 6319, 6320, 6401.7, 6427-6432, 6434, 6511; 7320,
7321, 7321.5, 7381 and 9060, Labor Code.

15



	§335.1 Factors Considered in Assessing Civil Penalties of Permanent Amusement Ride Violations

